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NOTES 837 

Insurance — -What Constitutes an Accident? — Policies of 
accident insurance as a rule cover only death or disability which 
happens as the result of "external, violent, and accidental means." 
The inquiry arises as to when the cause of an injury is to be con- 
sidered as accidental, that is, what is the proper construction of 
the term "accidental means," as used in insurance policies of this 
nature. 

The best definition of the term is given by the United States 
Supreme Court in these words: "The term accidental is used in 
its ordinary sense as meaning 'happening by chance, unexpectedly 
taking place, not according to the usual cause of things' ; that if a 
result is such as follows from ordinary means, voluntarily em- 
ployed, in a not unusual or unexpected way, it cannot be called a 
result effected by accidental means; but that if, in the act which 
precedes the injury, something unforeseen, unexpected, unusual oc- 
curs which produces the injury, then the injury has resulted through 
accidental means." 1 So the rule is well established that an accident 
policy does not insure against an injury that is caused by a volun- 
tary, natural, ordinary movement executed as intended. 2 The 
courts look not to the resultant injury merely, but to the means 
producing that result. The injury must not only be unusual and 
unexpected, but the cause itself must have been unexpected and ac- 
cidental. 3 However, it is the application of this rule to the vary- 
ings kinds of accidental injuries which is sometimes involved in con- 
fusion, occasioning, in some instances, divergent opinions by the 
courts. 

Insurance companies seek to protect themselves from fraud 
by inserting a condition requiring that the accident be caused by 
external and violent means. The courts have construed this phrase 
to mean that the cause of the injury must be external, though the 
injury itself acts internally. Thus, choking to death over food, 4 
drowning, 5 asphyxiation, 9 and poisoning, 7 are held to be external 
forces which operate internally to produce death. Likewise, the 
courts seem to be agreed in holding that a previous diseased con- 
dition will prevent liability for death or injury from accident, 
especially where the policy specifies accidental injury "independ- 



1 Mutual Accident Ass'n v. Barry, 131 U. S. 100 (1889). 

* Stone v. Fidelity & Cas. Co., 182 S. W. 252 (Tenn. 1916). 

a Feder v. Iowa St. Traveling Men's Ass'n, 107 Iowa, 538 (1899) ; In re 
Scarr (1905), 1 K. B. 367; Smith v. Travelers' Ins. Co., 219 Mass. 147 
(1914). 

'American Ace. Co. v. Reigart, 04 Ky. 547 (1893). 

"United States Mut. Ass'n v. Hubbell, 56 Ohio St. 516 (1897). 

"Pickett v. Pacific Mut. Co., 144 Pa. 79 (1891) ; Paul v. Travelers' Ins. 
Co., 112 N. Y. 472 (1889). 

'Healey v. Mutual Ass'n, 133 111. 556 (1890). 
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ently of all other causes." 8 But when the accident causes a 
disease which hastens death, recovery will not be denied. 8 So far 
the courts are in accord. 

The point upon which the decisions are apparently irreconcil- 
able is this : When a voluntary and intentional movement results in 
a strain or internal disorder, is it an accident within the purview 
of the insurance policy? In a recent decision in Tennessee, Stone 
v. Fidelity & Casualty Co., 10 the insured while sick in bed, reached 
for a paper and raised it suddenly above his head, when his strong 
blood pressure caused a rupture of the retina and destroyed the 
sight of one eye. The court held this not to be an injury through 
"accidental means," for, while the result was not foreseen, the 
cause producing the result was not accidental but was an ordinary 
natural movement, executed as intended. The basis of the decision 
is that the cause of injury itself must have been unexpected and 
accidental. If the alleged cause was a natural and ordinary move- 
ment, and there was no slipping or stumbling, the resulting injury 
was not produced by accidental means. 11 

However, there are numerous decisions which seem directly 
opposed to this statement and which have held that, although a 
natural and ordinary act is done intentionally, if the resulting in- 
jury is unexpected and unforeseen and does not follow naturally 
from the act but in an unusual and unexpected way, it is an ac- 
cidental injury. 12 It is possible to reconcile some of the cases 
upon the theory that injuries resulting from acts which are exactly 
what the insured intended and which are unaccompanied by any 
intentional or involuntary muscular effort are not caused by "acci- 
dental means" ; but so caused when the insured's acts bringing about 
the injury is accompanied by an unanticipated and unintentional 
movement or circumstance. 13 

An interesting question is involved in another recent case of 
sunstroke. Two early decisions had held that a sunstroke was to 
be classified as a disease rather than as an accident and therefore 
no liability resulted, 14 unless it was expressly included as one of 

* Stanton v. Travelers' Ins. Co., 83 Conn. 708 ( 1010) ; Maryland Cas. 
Co. v. Morrow, 213 Fed. 599 (1914) ; Crandall v. Continental Cas. Co., 179 
111. App. 330 (1913)- 

'Rathjen v. Woodmen Ace. Ass'n, 141 N. W. 815 (Neb. 1913) ; Penn 
v. Standard Ins. Co., 158 N. C. 29 (1911). 

" 182 S. W. 252 (Tenn. 1916). 

"Shanberg v. Fidelity & Cas. Co., 143 Fed. 651 (1905); Smouse v. 
Iowa S. & Traveling Men's Ass'n, 118 Iowa 436 (1902) ; Lehman v. Great 
Western Ace. Ass'n, 133 N. W. 752 (Iowa 1911). 

" Mutual Ace. Ass'n v. Barry, supra; Taylor v. General Ace. Corp., 208 
Pa. 439 (1904) ; Young v. Railway Mail Ass'n, 126 Mo. App. 325 (1907) ; 
Patterson v. Ocean, etc., Corp., 25 App. D. C. 46 (1905). 

"Clidero v. Scottish Ace. Ins. Co., 1892, 29 Scot. L. R. 303; Hastings 
v. Travelers' Ins. Co., 190 Fed. 258 (191 1); Fuller, Accident Insurance, 30. 

"'Sinclair v. Maritime Co., 3 Ellis & Ellis, 478 (Eng. 1861) ; Dozier v. 
Fidelity & Cas. Co., 46 Fed. 446 (1891). 
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the insured casualties. 15 But in Bryant v. Continental Casualty 
Co., 19 the Supreme Court of Texas reversed an earlier opinion and 
held that a sunstroke is a form of personal injury. The policy in 
that case expressly provided for the liability of the company "if 
sunstroke, due to external, violent and accidental means, shall re- 
sult, independently of all other causes, in the death of the insured," 
so the question was whether one who had voluntarily placed him- 
self within the influence of the sun's rays and had been overcome, 
had suffered an injury due to external, violent, and accidental 
means. The court said that a sunstroke was as clearly an accident 
as was a lightning stroke. 

In a New York case sunstroke has been regarded as an acci- 
dent. 17 But in Pennsylvania 18 and Indiana 19 the direct opposite 
has been held, viz., that sunstroke is a disease. The Pennsylvania 
court has said that, since it is a disease there is no liability for sun- 
stroke unless it is brought about by some concurring accident. The 
Texas decision flatly refuses to follow this view, leaving the cases 
irreconcilable. 

P. H. R. 



Property — Perpetuities — Powers — Is the Degree of Re- 
moteness of the Appointment Measured From the Date of 
the Creation or of the Exercise of the Power? — While the 
general rule undoubtedly is that the remoteness of an appoint- 
ment depends on its distance from the creation and not from the 
exercise of the power, 1 this rule has been universally applied only 
to appointments made under special or particular powers. Appoint- 
ments made under general powers whose exercise is unrestricted 
have never been subject to the rule. 

The last-named proposition has received attention from prac- 
tically all the text writers. The typical case is where the testator 
devises a life estate, with power in the life tenant to appoint by 
deed or will to whom he pleases. In applying the rule against 
perpetuities to any appointment made under such a power, the date 
of the making of the appointment is the starting point. The de- 
cisions of the courts have always been in accord with this rule, but 
the question has very rarely been discussed in the opinion of the 
court. One of the first cases to consider thoroughly the problem 



15 Continental Cas. Co. v. Johnson, 74 Kan. 129 (1906). 
"182 So. W. 673 (Tex. 1916) ; reversing 145 So. W. 636 (1912). 
"Gallagher v. Fidelity & Cas. Co., 148 N. Y. S. 1016 (1914)- 
"Semancik v. Continental Cas. Co., 56 Pa. Super. Ct. 392 (1914). 
"Elsey v. Fidelity & Cas. Co., 109 N. E. 413 (Ind. 1915). 
'Lewis, Perpetuities, p. 488; Gray, Rule Against Perpetuities, Sees. 514, 
SIS, et seq. 



